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TO:  Coastal Commissioners and Interested Parties 
 
FROM: Alison J. Dettmer, Deputy Director, Energy, Ocean Resources, and Federal 

Consistency Division 
Tom Luster, Staff Environmental Scientist, Energy, Ocean Resources, and 
Federal Consistency Division 

 
SUBJECT: Addendum to E-06-013 – Poseidon Resources (Channelside) LLC – Carlsbad 

Desalination Facility 
 
 
 
This addendum includes a Staff Note, several recommended modifications to the Revised 
Findings, correspondence received pursuant to those Findings, and a Commissioner ex parte 
form.  The Staff Note discusses several of the main components of issues Poseidon raised in its 
May 29, 2008 letter to the Commission and Exhibit A of that letter (referred to herein as 
“Requested Revisions”).   
 
As shown in this Staff Note, staff has already included many of Poseidon’s requested changes in 
staff’s recommended Revised Findings.  These Findings also include, to the extent allowed by 
the Commission’s decision, suggested changes from Poseidon’s November 15, 2007 Suggested 
Basis for Adopted Findings (attached following the Staff Note and recommended revisions).  
Staff modified or added to some of the language Poseidon requested be included in the Findings 
to more fully support the Commission’s authority and its decision.  Additionally, staff has 
recommended some relatively minor modifications to the Revised Findings as shown in this 
Addendum after the Staff Note.  However, these recommended Revised Findings do not include 
a number of Poseidon’s proposals as staff believes many of Poseidon’s requested changes: 
 

• Would conflict with the Commission’s authority or with its decision on the project;  
• Would limit the Commission’s ability to review required mitigation plans;  
• Are not supported by the record; or,  
• Are otherwise not appropriate to include in the Commission’s Adopted Findings. 

 
Staff’s current recommended Revised Findings reflect changes made pursuant to discussions 
with Poseidon since withdrawal and postponement of the previous proposed Findings in May.  
These current Findings incorporate many of the changes that Poseidon requested, although the 
changes were not always made verbatim and are sometimes accompanied with additional 
information needed to provide a more complete reading of the Project record and basis for the 
Commission’s decision.  When these most recent Findings were published, staff understood that 
there was just one area of contention Poseidon wished to address before the Commission – i.e., 
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the Project’s nonconformity to Coastal Act Section 30233(c) and the resulting use of the Section 
30260 “override” – however, Poseidon’s May 29, 2007 letter identifies several additional issues 
and requests numerous additional changes to the Findings.   
 
Staff believe that Poseidon’s proposed changes fall within four main areas of disagreement 
between Commission staff and Poseidon regarding the grounds for the Commission’s action: 
 

• First, staff believes the record indicates that the Commission found the project to be 
inconsistent with Section 30233(c)’s restrictions on alterations to certain coastal 
wetlands, which include Agua Hedionda Lagoon.  The original staff recommendation 
stated that the project is inconsistent with Section 30233(c) and the hearing transcript 
does not indicate that any Commissioner disagreed with this conclusion. 

 
• Second, as a consequence of staff’s conclusion that the Commission found the project to 

be inconsistent with Section 30233(c), staff believe the “override” findings under Section 
30260 are a necessary basis for the Commission’s action, not simply an additional, but 
not legally required, reason for the Commission’s action. 

 
• Third, Poseidon has requested language regarding the regulatory jurisdiction of the air 

board and the water boards.  Staff believe the record establishes that the Commission 
rejected Poseidon’s arguments regarding how the “primary jurisdiction” of these other 
agencies might restrict the Commission’s regulatory authority. 

 
• Fourth, Poseidon has requested language that could have the effect of restricting the 

Commission’s and Commission staff’s evaluation of the required marine life mitigation 
plan and the energy minimization and greenhouse gas reduction plan.  Commission staff 
does not believe the record supports restricting the Commission’s future review of the 
plans.   

 
Several of these concerns are described further in the accompanying Staff Note.  Staff therefore 
recommends the Commission approve the Findings as submitted by staff on May 22, 2008 and as 
modified in this Addendum. 
 



Addendum for E-06-013 – Poseidon Resources 
June 11, 2008 

Page 3 of 15 
 

 
STAFF NOTE 

 
The discussion below addresses some of the main issues Poseidon identified in its May 29, 2008 
letter to the Commission. 
 
POSEIDON’S ISSUE 1 – CHANGES NOT IN STAFF’S APRIL 24 RECOMMENDED 
REVISED FINDINGS: Poseidon makes the following claims in its May 29, 2008 letter, Issue 
1, page 5: 
 
1A) POSEIDON CONTENDS: That the Findings do not include changes staff indicated would be 

included in the Revised Findings. 
 

STAFF RESPONSE: Although Poseidon’s cover letter doesn’t specify what changes it is 
referring to, the requested changes Poseidon identified under “Issue 1” in its Requested 
Revisions include the following: 
 
• References to the Project EIR and to the Project entrainment study (see Poseidon’s 

Requested Revisions at pages 4, 19, 27, 54, 55, 57, 58, and 85): these are addressed 
below under Issue 2. 

• References to Project conformity with Coastal Act Section 30233(c) and associated 
dredging concerns (see Poseidon’s Requested Revisions at pages 89 and 93): these are 
addressed below under Issue 3. 

• References to the Project’s expected greenhouse gas emission factor (see Poseidon’s 
Requested Revisions at pages 114-15): these are addressed below under Issue 4. 

 
As shown below, staff in some instances modified language requested by Poseidon or 
included additional information to more fully support the Commission’s decision or more 
fully substantiate the record. 

 
1B) POSEIDON CONTENDS: That the Findings include changes that were neither requested by 

Poseidon nor included in the previous version of the Findings. 
 

STAFF RESPONSE:  Some of the changes that Poseidon requested to the previous version 
of the Findings were incomplete, for example, Poseidon’s references to the Project EIR 
that are discussed in greater detail below.  Where staff believed that additional 
information was necessary in order to make Poseidon’s requested change an accurate or 
complete reflection of the record, staff added that additional information to the Findings. 
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POSEIDON’S ISSUE 2 – ENTRAINMENT, IMPINGEMENT, DISCHARGE AND 
MARINE LIFE MITIGATION: Poseidon makes the following claims and requests in its May 
29, 2008 letter, Issue 2, pages 5-6: 
 
2A) POSEIDON CONTENDS: That the analyses in the Findings are based on the Project 

operating as a co-located facility rather than as a stand-alone facility. 
 

STAFF RESPONSE: This is the opposite of what is used as the basis for the Findings.  For 
example, staff’s recommended Revised Findings at page 3 state: 

 
“ …the analyses in these Recommended Findings are based on these ‘stand-
alone’ operations.” 

 
Additionally, staff’s recommended Revised Findings at page 17 state: 
 

“These Findings evaluate Poseidon’s proposal as a ‘stand-alone’ facility and the 
analyses herein are based on the coastal resource impacts that would result 
from the ‘stand-alone’ project.” [emphasis added.] 

 
Staff therefore recommends the Commission adopt staff’s recommended Revised 
Findings. 

 
2B) POSEIDON CONTENDS: That the Findings “do not provide many citations to the numerous 

evidentiary submissions in the record that show the Project would not have a significant 
effect on marine life if operating as a stand-alone facility.”  Poseidon specifically cites 
the project EIR, which found that the Project would not cause significant impacts to 
marine life. 

 
STAFF RESPONSE: The Findings include numerous references to the requested citations.  
Staff’s recommended Revised Findings include at least ten references to the Project 
EIR’s conclusions (including pages 3, 16, 22, 32-33, 42, 45, 46, 47, 65, and 105).  In 
several instances, staff included in the Findings additional information Poseidon 
submitted that supports the Commission’s decision to require mitigation for the Project’s 
effects on marine life.  For example, the Findings explain that the EIR had been certified 
before Poseidon provided results of its entrainment study showing its water use would 
result in a loss of estuarine productivity equal to about 37 acres – e.g., at page 22: 

 
“The proposed project was the subject of CEQA review conducted by the City of 
Carlsbad, and the Final EIR, certified by the City on June 14, 2006, addressed the 
potential stand-alone operation of the facility and concluded that such a facility 
would not result in any new significant adverse environmental impacts.  After the EIR 
was certified in June 2006, Poseidon provided Commission staff in 2007 with results 
of its entrainment study showing impacts roughly equal to the loss of productivity 
from 37 acres of wetlands and open water in Agua Hedionda Lagoon.” 

 
Staff believe it is appropriate and necessary to include this additional information in the 
Findings because the entrainment study was part of the record before the Commission 
and because the Commission required, through Special Condition 8, that Poseidon 
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submit the full study as part of the Commission’s review and approval of a Marine Life 
Mitigation Plan.1   

 
Staff therefore recommends the Commission adopt staff’s recommended Revised 
Findings. 

 
2C) POSEIDON CONTENDS: That the above references to the Project EIR support a 

Commission finding that the Project is consistent with Coastal Act Sections 30230 and 
30231. 

 
STAFF RESPONSE: Poseidon’s contention is incorrect.  As noted above, an entrainment 
study completed after certification of the EIR that Poseidon provided to the Commission 
shows the project would cause a 37-acre loss of estuarine productivity.  As a result of this 
identified impact, the Commission required Poseidon through Special Condition 8 to 
provide its full entrainment study and develop a mitigation plan for further Commission 
review and approval.  Staff believe the Commission found the Project consistent with 
Coastal Act Sections 30230 and 30231 due to this additional information through 
imposition of Special Condition 8, not simply due to the EIR’s conclusions.  Adopting 
Poseidon’s position would detract from the Commission’s ability to ensure the Project is 
adequately mitigated to minimize adverse effects on marine life. 

 
 Staff therefore recommends the Commission not adopt Poseidon’s requested changes. 
 
2D) POSEIDON REQUESTS: That the Findings state “the Project’s design and technology 

features that are expected to substantially lessen any impacts to marine life...” 
 

STAFF RESPONSE: The Findings describe those features.  The Findings describe several 
of these features, including low flow velocities and screening to reduce impingement (see 
staff’s recommended Revised Findings at pages 42-43).   The Findings also describe 
three measures Poseidon requested be added to the Findings – its proposed reliance on 
ongoing power plant operations, potential modifications to the intake system, and 
differences in how estuarine water is processed through a power plant and through a 
desalination facility – however, as described in the Findings (at pages 43-44), these 
measures are not supported by the record. 

 
Staff therefore recommend the Commission adopt staff’s recommended Revised 
Findings.

 
 
 
 
 

                                                 
1 We note, too, that at least one of Poseidon’s requested changes would misstate the facts before the Commission.  
At page 4 of its Requested Revisions, Poseidon recommends the Commission find that the EIR determined this 37-
acre impact was less than significant.  However, as shown in the record, the EIR did not address the entrainment 
study’s conclusions regarding the 37-acre adverse effect. 
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2E) POSEIDON REQUESTS: That the Findings describe “how the Project will not have 
significant discharge-related impacts and that the Project’s discharge is under the 
jurisdiction of the Regional Water Quality Control Board…”  Poseidon also made a 
similar request on page 5 of its November 15, 2007 Applicant’s Suggested Basis For 
Findings.  

 
STAFF RESPONSE: The Findings include the requested statement.  The Findings include 
several references to the Regional Board’s jurisdiction over the Project’s discharges and 
further state that in reliance on the Board’s NPDES permit, the Commission finds the 
project’s discharges will result in minimal adverse effects.  For example, the Findings at 
page 68 state: 

 
“The Regional Board studied the project’s anticipated discharge before issuing 
the project’s NPDES permit, and determined that permitted discharge levels 
would comply with applicable federal Clean Water Act criteria and the California 
Ocean Plan’s water quality objectives and beneficial use requirements.  The 
Board determined that an average daily effluent limitation of 40 ppt for salinity 
would protect the Plan’s identified beneficial uses.  The NPDES permit also 
includes monitoring and reporting requirements to ensure compliance with its 
effluent limitations.2

 
As noted previously, Poseidon states in its November 9, 2007 letter that the 
project’s NPDES permit and the Regional Board’s eventual final approval of 
Poseidon’s Flow, Entrainment and Impingement Minimization Plan will ensure 
that the proposed facility uses all feasible measures to avoid and reduce these 
discharge-related impacts.  Further, the Board’s approval is necessary before the 
facility can operate.  Because the Board’s final approval would include such 
findings and would ensure that the project’s discharges conform to relevant 
requirements of the federal Clean Water Act and the water quality objectives of 
the state’s Ocean Plan, the Commission therefore finds that project-related 
discharges result in minimal adverse effects to water quality and marine life.” 

 
Staff therefore recommends the Commission adopt staff’s recommended Revised 
Findings.  

 
2F) POSEIDON REQUESTS: That the Findings describe “how the alternative intake systems 

considered by the Commission are environmentally inferior to the Project and infeasible.” 
 

STAFF RESPONSE: The Findings include the requested conclusion.  Staff’s recommended 
Revised Findings include several pages describing various alternative intakes, including 
both subsurface and offshore systems (see pages 49-56).  The Findings further state that 
those alternative systems are infeasible and/or would cause greater adverse impacts than 

                                                 
2 See Poseidon Resources Corporation, Response to Staff Report, November 9, 2007, Exh. A, at p. 12; NPDES 
Permit, Regional Board Order R9-2006-0065 at 12, F-18, F-37 (Attachment 1 to Poseidon Resources Corporation, 
Response to California Coastal Commission’s September 28, 2006 Request for Additional Information, November 
30, 2006).
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the Project’s proposed use of the power plant intake.  For example, the Findings on page 
54 state: 
 

“In reviewing the EIR, Poseidon’s documentation of potential environmental 
impacts, costs, and site-specific constraints of these alternative intakes, and based 
on the above, the Commission finds that subsurface intakes would be infeasible 
and cause greater adverse impacts.” [emphasis added.] 

 
Additionally, the Findings state on page 69: 

 
“As noted above, the Commission has determined that alternative intakes that 
might avoid or minimize environmental impacts are infeasible or would cause 
greater environmental damage.” [emphasis added.] 

 
Staff therefore recommend the Commission adopt staff’s recommended Revised 
Findings.  

 
2G) POSEIDON CONTENDS: That the Findings “do not explain in detail the mitigation 

measures the Applicant has considered, and the habitat restoration plan that the Applicant 
has proposed…” 

 
STAFF RESPONSE: The Findings include extensive discussion of these measures and plan.  
Staff’s recommended Revised Findings include several pages of discussion of these 
measures and the proposed plan (see, for example, pages 48-64).  Please note that the 
potential benefits of several of the measures and the plan Poseidon considered were not 
supported by the record and continue to be speculative, as Poseidon has not yet 
committed to them and the Commission has not yet required them through an approved 
plan.  For example, as noted above in Comment 2D, the Findings describe three measures 
as being speculative or not supported by the record – its proposed reliance on ongoing 
power plant operations, speculative modifications to the intake system, and potential 
differences in entrainment mortality rates due to different processes in a power plant and 
a desalination facility. 

 
Staff therefore recommends the Commission adopt staff’s recommended Revised 
Findings.  

 
2H) POSEIDON REQUESTS: That the Findings show that “with the imposition of Special 

Condition 8, which requires the Applicant to submit for approval a Marine Life 
Mitigation Plan that identifies specific mitigation measures, implementation plans and 
compliance monitoring, the Project’s entrainment impacts will be more than fully 
mitigated and that biological productivity of coastal waters, wetlands, and estuaries will 
be enhanced and restored in compliance with Coastal Act Sections 30230 and 30231.” 

 
STAFF RESPONSE: The Findings include the requested conclusion.  See staff’s 
recommended Revised Findings, pages 69-70: 

 
“Therefore, to ensure Poseidon provides adequate compensatory mitigation for 
the proposed project’s marine life impacts and to conform to Coastal Act Sections 
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30230 and 30231, Special Condition 8 requires Poseidon to submit to the 
Commission for review and approval a Marine Life Mitigation Plan.  This Plan 
must document the project’s expected impacts to marine life caused by 
entrainment and impingement and identify the types and amounts of mitigation 
best suited to address those impacts.  It must also provide mitigation to the 
maximum extent feasible in the form of creation, enhancement, or restoration of 
aquatic and wetland habitat and must include standard mitigation measures, 
including acceptable performance standards, monitoring, contingency measures, 
and legal mechanisms to ensure permanent protection of the proposed mitigation 
site(s).  The coastal development permit will not be issued until the Commission 
approves a mitigation plan meeting these requirements.  Further, to ensure the 
identified marine life impacts do not exceed those identified through development 
of this mitigation plan, Special Condition 9 requires Poseidon to obtain an 
amendment of its coastal development permit before any increase in its average 
seawater flows of 304 MGD. 

 
Therefore, based on the studies cited and the information provided above, the 
Commission finds that the project as conditioned, conforms to Coastal Act 
Sections 30230 and 30231.” 

 
Staff therefore recommends the Commission adopt staff’s recommended Revised 
Findings. 

 
 
 
POSEIDON’S ISSUE 3 – DREDGING AND LAGOON SEDIMENTATION:  
 
Please note that staff has combined Issue 3 and Issue 5 from Poseidon’s letter, as shown later in 
this Staff Note. 
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POSEIDON’S ISSUE 4 – ENERGY MINIMIZATION AND GREENHOUSE GAS 
REDUCTION: Poseidon makes the following claims and requests in its May 29, 2008 letter, 
Issue 4, page 7: 
 
4A) POSEIDON REQUESTS: That the Findings include Poseidon’s position that it is the 

California Air Resources Board rather than the Commission that has jurisdiction over the 
Project’s indirect greenhouse gas emissions.  Poseidon also requests the Findings 
describe the required Energy Minimization and Greenhouse Gas Reduction Plan as 
voluntary. 

 
STAFF RESPONSE: Poseidon’s requested language would not reflect the Commission’s 
decision on this Project.  Staff did not include Poseidon’s requested language in the 
Findings, as it does not reflect the Commission’s decision requiring Poseidon to prepare 
an Energy Minimization and Greenhouse Gas Reduction Plan for further Commission 
review and approval.3  As shown in the Findings, the Plan is needed to reduce potential 
impacts to numerous coastal resources caused by greenhouse gas emissions.  In the same 
vein, the Findings do not include Poseidon’s request to characterize its Plan as 
“voluntary”, as this would contradict the Commission’s decision to not accept the Plan 
Poseidon proposed in November but to instead require submittal of a new Plan. 

 
 Staff therefore recommends the Commission not adopt Poseidon’s requested changes. 
 
4B) POSEIDON REQUESTS: That the Findings include additional documentation of Poseidon’s 

position regarding its expected carbon dioxide emissions. 
 

STAFF RESPONSE: The Findings include extensive documentation of Poseidon’s position.  
Staff believes Poseidon is referring here to two areas of the Findings – one related to 
Poseidon’s expected greenhouse gas emission factor and the other related to Poseidon’s 
proposed “crediting” approach: 

 
• Re: the emission factor – Staff’s recommended Revised Findings at pages 85 and 

92-95 already describe in detail the differences between Poseidon’s figure (about 546 
pounds of carbon per megawatt-hour) and staff’s estimate (about 800 pounds per 
megawatt-hour).  With the Commission’s decision requiring Poseidon to submit an 
Energy Minimization and Greenhouse Gas Reduction Plan, this difference will be 
more fully detailed and resolved through the Commission’s upcoming review and 
does not need to be resolve as part of these Findings.  Additionally, the emission 
factor that will determine Poseidon’s emissions will change every year.  Therefore, 
the Findings now state, at page 95: 

 
“…because SDG&E reports its overall emission rate on an annual basis and that 
rate changes based on the particular mix of electricity sources SDG&E uses each 

                                                 
3 For similar reasons, staff recommends the Commission not adopt Poseidon’s requested language at pages 45-46 of 
its Requested Revisions that describe Poseidon’s views on the regulatory authority of the Commission and the State 
and Regional Water Quality Boards.  The Commission clearly disagreed with Poseidon’s view, through both the 
Commission’s discussion at the November 15, 2007 hearing and in its decision; therefore staff believe it is not 
appropriate to include Poseidon’s view in the Commission’s Adopted Findings. 
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year, the rate that would be used to determine Poseidon’s greenhouse gas 
contributions each year is at this point unknown but will be determined through 
Commission review and approval of Poseidon’s Energy Minimization and 
Greenhouse Gas Reduction Plan as described later in these Findings.” 

 
Staff notes that Poseidon has requested this statement be deleted and that the 
Commission instead adopt language referencing Poseidon’s figure of 546 pounds per 
megawatt-hour.  For several reasons, staff recommends the Commission not adopt 
this requested language.  As noted above, staff’s recommended Revised Findings 
correctly reflect that the emission factor is not a fixed number but is expected to 
change each year.  This is illustrated most recently by the change in SDG&E’s 
certified emission factor from last year’s 546 pounds per megawatt-hour to the May 
2008 publication of its CCAR-certified rate of about 780 pounds per megawatt-hour.  
This is within about 3% of the estimate staff provided in November 2007 and is about 
43% higher than the figure Poseidon is requesting the Commission adopt in the 
Findings.  Further, Poseidon has already cited this updated figure in its most recent 
(May 2008) draft Energy Minimization and Greenhouse Gas Reduction Plan, so 
Poseidon’s above request would conflict with the approach it has already used in 
developing the Plan required by the Commission. 
 
Staff therefore recommends the Commission adopt staff’s recommended Revised 
Findings. 

 
• Re: Poseidon’s proposed “crediting” approach – Poseidon had proposed in its 

initial emission reduction plan in November that it be “credited” with emission 
reductions that could accrue if the State Water Project pumped less water to San 
Diego because of the Project; however, staff had noted a number of concerns with 
this proposed approach.  Staff’s recommended Revised Findings address this issue by 
stating that the Commission’s imposition of Special Condition 10 and its review and 
approval of a revised Plan will ensure that Project operations are “net carbon neutral.”  
However, in recognition that the Commission’s upcoming review of a revised Plan 
will include additional description of this “crediting” issue, staff recommend one 
change at page 95 of the Revised Findings, as shown later in this Addendum.  This 
change would clarify that it is Commission staff rather than the Commission that 
concluded this approach was not warranted.  This will allow the Commission to fully 
address the issue as part of its upcoming Plan review. 

 
For this “crediting” issue, staff therefore recommends the Commission adopt staff’s 
recommended Revised Findings as modified in this Addendum. 
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4C) POSEIDON REQUESTS: That the Findings clarify that Special Condition 10, which 

requires Poseidon to submit for Commission review and approval an Energy 
Minimization and Greenhouse Gas Reduction Plan, will result in the Project’s 
compliance with Coastal Act Section 30253(4). 

 
STAFF RESPONSE: The Findings include the requested statement.  See staff’s 
recommended Revised Findings at pages 99-100:  

 
“The Commission finds that imposition of Special Condition 10 will ensure that 
Poseidon minimizes energy consumption of the project and mitigate any effects of 
the project’s emissions on coastal resources.  Therefore, as mitigated and 
conditioned, the project is consistent with the requirement of Section 30253(4) 
and other relevant Coastal Act provisions.” 

 
Staff therefore recommends the Commission adopt staff’s recommended Revised 
Findings. 

 
 
POSEIDON’S ISSUES 3 & 5 – DREDGING AND LAGOON SEDIMENTATION / 
SECTION 30260 COASTAL-DEPENDENT “OVERRIDE” Poseidon makes the following 
claims and requests in its May 29, 2008 letter, Issues 3 & 5, pages 6-7: 
 
3A) POSEIDON REQUESTS: That the Findings clarify that the Commission’s approval “does 

not authorize dredging of the Agua Hedionda Lagoon [and] that the Applicant will need 
to apply for a new Coastal Development Permit to conduct dredging activities in the 
Lagoon…” 

 
STAFF RESPONSE: The Findings already reflect Poseidon’s request, as shown in the 
examples below: 

 
• Special Condition 12 states: 
 

“This permit does not authorize dredging that may be needed to maintain flows to 
the desalination facility’s intake structure.  The Permittee shall submit separate 
coastal development permit applications for proposed dredging operations.” 

 
• Staff’s recommended Revised Findings, at page 75, state: 

 
“Special Condition 12 clarifies that the Commission’s approval at this time does 
not authorize Poseidon to conduct any dredging and that future proposed 
dredging activities will require submittal of new coastal development permit 
applications for the Commission’s further review and approval.” 

 
Staff therefore recommends the Commission adopt staff’s recommended Revised 
Findings. 
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3B) POSEIDON REQUESTS: That the Commission find “any dredging by the Applicant subject 

to the issuance of a separate CDP would serve to benefit the Lagoon because it would 
preserve existing marine resources, research, fishing, public access and recreational 
activities that would cease if regular dredging stopped and the Lagoon returned to its 
natural state of stagnant ‘stinky water’”.  Poseidon cites previous Commission approvals 
for maintenance dredging in the Lagoon as the basis for this requested change. 

 
STAFF RESPONSE: Poseidon’s requested language is not consistent with the 
Commission’s decision and is not supported by the record.  Although Poseidon had asked 
in November 2007 that the Commission “pre-approve” future dredging projects Poseidon 
might need to implement, the Commission instead required through Special Condition 
12 that Poseidon submit separate CDP applications for any proposed dredging.  With the 
above request, Poseidon is asking the Commission to pre-judge potential dredging 
proposals that are not yet before it. 

 
Poseidon has additionally requested the Revised Findings describe a number of benefits it 
contends would result from future dredging activities.  Although benefits may accrue due 
to dredging by Poseidon or other entities, those possible benefits are entirely speculative 
at this time.  The actual realized benefits from a proposed dredging project depends on 
the specific location, timing, and volume of dredged materials, selection of a disposal 
site, and other components the Commission considers as part of its review of a proposed 
project.  A given proposal may or may not support the benefits Poseidon cites – for 
example, dredging done primarily to maintain an intake channel is likely to result in 
entirely different benefits (and impacts) than dredging done to create or expand various 
habitat types.  Poseidon is not at this time proposing a dredging project and has not 
provided a detailed dredging proposal; therefore, it is not possible to say what benefits (or 
impacts) might accrue.  Poseidon refers to previous Commission approvals of dredging in 
Agua Hedionda; however, those previous approvals were based on the Commission 
reviewing specific, detailed dredging proposals to determine whether they conformed to 
applicable Coastal Act policies.  

 
Additionally, there is nothing in the record showing that Poseidon has the ability or 
obligation to dredge.  Instead, the record shows that the lagoon is owned by Cabrillo 
Power, the power plant owner, which, as noted on pages 77-78 of the Findings, has stated 
its intent “to continue its dredging and maintenance activities for the foreseeable future.”4

 
 Staff therefore recommends the Commission not adopt Poseidon’s requested changes. 
 
 
 
 
 
 

                                                 
4 We note that Poseidon acknowledges this on page 6 of its Requested Revisions where it states “dredging activities 
for the foreseeable future are the responsibility of the power plant owner.” 
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3C) POSEIDON REQUESTS: That the Findings state that Special Condition 12, which requires 

a new CDP application for any proposed dredging, allows the Project to conform to 
Coastal Act Section 30233 and that it “is not otherwise inconsistent with Coastal Act 
Section 30233.”  Poseidon also contends that the Commission found the Project 
consistent with Coastal Act Section 30233, and that the Commission found it did not 
need to make “override” findings pursuant to Coastal Act Section 30260. 

 
STAFF RESPONSE: Poseidon’s requested language is not supported by the record or 
consistent with the Commission’s decision.  The Findings show that the Project is subject 
to Section 30233(c)’s limits on the types of alterations allowed in Agua Hedionda.  
Section 30233(c) states, in relevant part: 

 
“Any alteration of coastal wetlands identified by the Department of Fish and 
Game, including, but not limited to, the 19 coastal wetlands identified in its report 
entitled, "Acquisition Priorities for the Coastal Wetlands of California", shall be 
limited to very minor incidental public facilities, restorative measures,[and] 
nature study…” 

 
As noted in the November 2, 2007 staff report, Poseidon presented information to the 
Commission showing that the Project would alter the lagoon by withdrawing estuarine 
water and organisms and cause an adverse effect equal to the loss of about 37 acres of the 
lagoon’s productivity, and this alteration would not fall within any of Section 30233(c)’s 
three allowable uses – “very minor incidental public facilities”, “restorative measures”, or 
“nature study”.  Staff’s current recommended Revised Findings reach the same 
conclusion. 

 
For several reasons, Poseidon’s requested language would not reflect the Commission’s 
decision: 
 
• The Project record supports staff’s recommended Revised Findings and does not 

support Poseidon’s proposed approach.  As noted above, the original November 2007 
staff report described the proposed project as not conforming to Section 30233(c)’s 
use limitations, and the current recommended Revised Findings make the same 
conclusion.  The record shows that this nonconformity was not changed during the 
hearing.  Additionally, as noted previously, staff has included in the current Revised 
Findings, to the extent supported by the Commission’s decision, Poseidon’s 
November 15, 2007 Applicant’s Suggested Basis For Findings.  That document 
suggested alternative findings related to dredging but did not suggest alternative 
findings to change this nonconformity to Section 30233(c)’s use limitations.  As a 
result, in accordance with the Project record and in support of the Commission’s 
decision, the current Revised Findings show that the Project does not conform to 
Section 30233(c)’s use limitations.  However, the current Revised Findings do 
include, as suggested in Poseidon’s Applicant’s Suggested Basis For Findings, the 
Commission’s conclusion that the Project is a “coastal-dependent industrial facility” 
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and that the Commission was therefore able to “override” the Project’s 
nonconformity to Section 30233(c) through application of Section 30260.5 

 
• It is not necessary for the Commission to adopt Poseidon’s position in order to 

approve the Project.  As noted above and in the Revised Findings, the Commission’s 
determination that the Project is a “coastal-dependent industrial facility” allowed it to 
apply the three tests of Section 30260 and thereby approve the project despite its 
nonconformity to Section 30233(c).  In applying those three tests, the Revised 
Findings show the Commission found (1) that alternative locations would be 
infeasible; (2) that the Project would be mitigated to the maximum extent feasible; 
and (3) that it would not be in the public welfare to deny the Project. 

 
Staff therefore recommends the Commission adopt staff’s recommended Revised 
Findings. 

 
 
ISSUE 6 – OTHER MODIFICATIONS TO SUPPORT COMMISSION APPROVAL: 
Poseidon’s claims and requests in Issue 6, pages 7-8 of its May 29, 2008 letter include: 
 
6A) POSEIDON REQUESTS: That the Findings include a section titled “Need for the Project.” 

 
STAFF RESPONSE: The Findings include the requested language.  Poseidon had proposed 
language be included as part of the Project Description; however, to provide support for 
the Commission’s decision, staff instead included it as part of the “Public Welfare” 
findings under Section 30260 (see pages 107-08 of the Revised Findings). 

 
Staff therefore recommends the Commission adopt staff’s recommended Revised 
Findings. 

 
6B) POSEIDON REQUESTS: That the Findings change a reference to the costs of imported 

water and delete a description of additional infrastructure that would be needed to move 
the Project’s produced water onto the regional distribution system. 

 
STAFF RESPONSE: Poseidon’s proposed changes to water costs are not supported by the 
record.  Poseidon proposes the Findings state that the cost of imported water is $700.  
However, the record shows the water districts that have contracted with Poseidon have 
identified imported water costs ranging from about $250 to $700.  Additionally, 
Poseidon’s proposed deletion of the infrastructure description is also not supported by the 
record.  As stated in the Findings, information from the San Diego County Water 

                                                 
5 We note, too, that Poseidon’s most recent request on this issue conflicts with what it presented at the November; 
however, staff’s recommended Revised Findings resolve this inconsistency.  Poseidon’s Applicant’s Suggested 
Basis For Findings suggests that Coastal Act Section 30233 does not apply because the Project does not include 
dredging.  Not only does this suggestion ignore the use limitations of Section 30233(c) that apply to the Project, it 
conflicts with Poseidon’s more recent request (at pages 6 and 92 of its Requested Revisions) that the Commission 
apply Section 30233(c) and find that Poseidon’s dredging is an allowable use.  Staff’s recommended Revised 
Findings not only conform to the record before the Commission but also eliminate this inconsistency.  
 



Addendum for E-06-013 – Poseidon Resources 
June 11, 2008 
Page 15 of 15 

 
Authority shows that additional infrastructure would be needed to physically move water 
from the Project to the regional distribution system. 

 
Staff therefore recommends the Commission adopt staff’s recommended Revised 
Findings. 

 
6C) POSEIDON REQUESTS: That the Findings state that with regards to CEQA, “there are no 

new significant adverse effects of the project, and no new information involving new 
significant adverse effects has been presented.”  

 
 STAFF RESPONSE: The record does not support this change.  As noted above, after the 

EIR was certified, Poseidon provided results of its entrainment study showing a 37-acre 
loss of productivity in Agua Hedionda lagoon.  The City of Carlsbad, which was the 
CEQA lead agency, has confirmed that it did not consider this information in the EIR.  
As noted previously, the Commission considered this study in its deliberations and 
imposed Special Condition 8 to address the identified impacts. 

 
Staff therefore recommend the Commission not adopt Poseidon’s proposed changes. 

 
STAFF RECOMMENDED MODIFICATIONS TO THE REVISED FINDINGS 
 
As shown below in strikeout and bold underline: 
 
Cover Page, Attachment 4:  
 

“April 14 30, 2008 letters from Latham & Watkins regarding Recommended Revised 
Findings” 

 
Page 97, first paragraph, first sentence: 
 

For several reasons, however, the Commission finds staff believe this “crediting” 
approach does not appear warranted.   

- 
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